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300 N. Greene Street 

Suite 1400 
Greensboro, NC  27401 

 

October 3, 2016 

 
VIA E-MAIL: dwr.ibt@ncdenr.gov 
Kim Nimmer  
Division of Water Resources 
1611 Mail Service Center 
Raleigh, NC 27699 ‐1611 
 
Dear Ms. Nimmer:  
 
 We submit the following comments in opposition to the Environmental Management 
Commission’s Draft Union County IBT Certificate (hereinafter “Draft Certificate”) to grant 
Union County’s water system interbasin transfer (“IBT”) certification request. These comments 
are submitted on behalf of the following businesses and local governments of Montgomery 
County:  
 
 J5 Development Inc., d/b/a Lilly’s Bridge Marina 
 New South Realty, Inc.  
 Uwharrie Cabins, Inc.  
 Montgomery County 

Town of Mt. Gilead 
 
 As described below, the Commission cannot lawfully grant this interbasin transfer 
certificate because: (1) Montgomery County is directly impacted by this IBT request but has 
been excluded from the process; (2) the statutory notice requirements have not been fulfilled; (3) 
the Commission’s Findings of Fact are erroneous for lack of sufficient evidence; (4) the 
Commission’s determination erroneously relies on the incomplete and inadequate environmental 
impact statement; and (5) the modeling software and formulas were not made available for 
comment, even though they were referenced by an appendix in the Environmental Impact 
Statement, and invalidate the opportunity to comment. For these reasons the certificate must be 
denied until such time as the people of Montgomery County are given a lawful opportunity to 
participate in the entire process, from the beginning.  
 

I. Montgomery County is directly impacted by this IBT request but has been 
unlawfully excluded from the process.  

 
 The Draft Certificate from the Environmental Management Commission (“the 
Commission”) authorizes Union County to withdraw 23 millions gallons per day (mgd) from 
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Lake Tillery in the Yadkin River IBT Basin. As described in the Environmental Impact 
Statement, “[L]ake [Tillery] forms the boundary between Stanly and Montgomery County in the 
southeastern Piedmont region of North Carolina, approximately four miles west of Mount 
Gilead, North Carolina.” (Environmental Impact Statement, page 35) (emphasis added). 
Montgomery County and Mount Gilead are specifically mentioned when describing the location 
of the withdrawal point, yet the people of Montgomery County and Mount Gilead were not 
notified of the proposed IBT and were excluded from participating in the process. As a result, 
potential impacts to the county and town were not analyzed. This exclusion is further illustrated 
in Figure 1 in the Draft Certificate found on page 3:  
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 In the upper right hand corner of Figure 1 is Lake Tillery with Stanly County depicted to 
the left, and Anson County depicted below. Montgomery County is shown to the right of Lake 
Tillery, yet it is not labelled. This failure to acknowledge the presence of Montgomery County 
on Figure 1 is illustrative of the failure of Union County and the Commission to acknowledge the 
statutory right of the people of Montgomery County and Mount Gilead to participate in this IBT 
process by failing to properly notify them and is a violation of their statutory and due process 
rights. 
 

II. Failure to provide adequate legal notice to the people within Montgomery 
County is a statutory violation that has fundamentally flawed the entire 
Interbasin Transfer process. 

 
 N.C. Gen. Stat. § 143-215.22L requires notice to be published in a newspaper of general 
circulation in each county located in whole or in part of the source river basin (upstream or 
downstream of the withdrawal point), as well as in each county of the receiving river basin. This 
notice via newspaper publication is required at four separate phases of the Interbasin Transfer 
request: 

1. Notice of Scoping Meetings (N.C. Gen. Stat. § 143-215.22L(c)) 
2. Notice of Public Hearings on Draft Environmental Documents (Id. § 143-

215.22L(e)) 
3. Notice of Draft Determination (Id. § 143-215.22L(i)) 
4. Notice of Public Hearings on Draft Determination (Id. § 143-215.22L(j)) 

 
 Montgomery County is located within the source river basin, directly adjacent to the 
withdrawal point and the county limits include parts of Lake Tillery (the withdrawal source). See 
Figure 1 above. Thus, people within Montgomery County were required to be notified by 
publication in a newspaper of general circulation in Montgomery County under N.C. Gen. Stat. § 
143-215.22L(c). The Montgomery Herald is the only newspaper in the county that qualifies for 
legal notice under N.C. Gen. Stat. § 1-597. The Herald has submitted an affidavit (see attached) 
that no legal notices have been received or published regarding this proposed interbasin transfer 
request. Thus, Montgomery County was not legally notified via publication and this statutory 
violation renders the IBT request unlawful and invalid.  
 
 The Board of Commissioners of Montgomery County and the town of Mount Gilead 
were also required to be notified via first class mail or electronic mail under N.C. Gen. Stat. § 
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143-215.22L(c)(3). At this time we have reason to believe that there was also a failure to notify 
these parties, or that there was only partial, but still inadequate, compliance.. 
 
 Failure to provide adequate legal notice is a statutory violation that fundamentally flaws  
the entire IBT process. The people of Montgomery County were excluded from the entire 
process (while the Commissioners were at best only partially excluded) until now, and other than 
the obvious due process violation resulting from their inability to participate in the various public 
hearings and comment periods, the exclusion of Montgomery County has directly impacted the 
IBT process in the following ways:  
 

1. The scoping meetings required under N.C. Gen. Stat. § 143-215.22L(c) were 
ineffective because they failed to inform and failed to gather comments from the 
people within a county that is directly impacted; 

2. The environmental documents prepared in accordance with N.C. Gen. Stat. § 143-
215.22L(d) failed to conduct a comprehensive analysis of the impacts because the 
impacts within Montgomery County were not included;  

3. The Commission’s determination that the environmental documents were 
adequate under N.C. Gen. Stat. § 143-215.22L(f) was unlawful and invalid 
because the environmental documents did not and could not conduct a 
comprehensive analysis of the impacts without the people of Montgomery 
County’s participation and consideration; 

4. The Commission cannot make Findings of Fact under N.C. Gen. Stat. § 143-
215.22L(k) in reliance on the environmental documents and comments because 
the underlying documents are flawed for failing to consider and include the 
impacts within Montgomery County;  

5. Union County cannot establish by a preponderance of the evidence (and the 
Commission cannot lawfully find) as required under N.C. Gen. Stat. § 143-
215.22L(m)(1) that the benefits of the proposed transfer outweigh the detriments 
because the environmental documents are inadequate and the benefits and/or 
detriments within Montgomery County have not been fully considered;  

6. Likewise, Union County cannot establish by a preponderance of the evidence 
under N.C. Gen. Stat. § 143-215.22L(m)(3) that the detriments have been or will 
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be mitigated to the maximum degree practicable because the detriments within 
Montgomery County have not been fully considered or established. 

 
 Therefore, the statutory violation of failing to provide adequate notice to all potentially 
impacted people has resulted in a legally and substantively flawed draft determination from the 
Commission. 
 

III.  The Commission’s draft Findings of Fact are erroneous because they did not 
consider any information that would have arisen from public participation within 
Montgomery County.  

 
 Because Montgomery County was deprived of the opportunity to participate in the IBT 
process, the Commission’s Findings of Fact contained in the Draft Certificate are erroneous and 
cannot be supported. N.C. Gen. Stat. § 143-215.22L(k). For example: 
 

1. The Commission’s draft Finding of Fact that “the detrimental effects on the 
source basin described in N.C.G.S. § 143-215.22L(k)(2)will be minimal” (Draft 
Certificate, page 10) cannot be supported by the evidence because all the effects 
within Montgomery County have not been considered; 

2. The Commission’s draft Finding of Fact that the “cumulative effects of this 
proposed water transfer and consumptive water uses as described in N.C.G.S. § 
143-215.22L(k)(3) will not have a noticeable effect on the source river basin” 
(Draft Certificate, page 11) is an unlawful finding and cannot be supported by the 
evidence without considering all the effects within Montgomery County;   

3. The Commission’s draft Finding of Fact “that reasonable alternatives to the 
proposed IBT were considered” (Draft Certificate, page 15) is unlawful and 
cannot be supported by the evidence without knowing whether there are any 
impacts to Montgomery County;  

4. The Commission’s determination that “the benefits of the proposed transfer 
outweigh the detriments” (Draft Certificate, page 17) is not supported by the 
Findings of Fact because the Findings are erroneous for failing to include any 
effects and impacts within Montgomery County.  
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 Therefore, the Draft Union County IBT Certificate is unlawful because it is based on 
insufficient evidence in the record without statutory notice and comment from Montgomery 
County. The Commission should not grant this certificate and should instead request that Union 
County correct this statutory violation by properly following the statutory procedure.  
 

IV.  The evidence that the Commission relied upon to draft the Certificate is 
incomplete and unreliable since it failed to gain participation from the people of 
Montgomery County in which Lake Tillery is located. 

 
 The Commission must find that the applicant has established by a preponderance of the 
evidence that the benefits of the proposed transfer outweigh the detriments before granting a 
certificate. N.C. Gen. Stat. § 143-215.22L(m)(1). To make this determination, the Commission 
must rely on the environmental documents prepared. Id. However, failure to involve the people 
of Montgomery County, who share ownership of Lake Tillery, in the scoping meetings for the 
environmental documents directly impacts the mitigation and alternatives analysis for the 
proposed transfer that will take 23 mgd of their water. Had the citizens received notice, they 
would have participated meaningfully in the review process to protect their interests in Lake 
Tillery. The unlawful exclusion of this county has rendered the environmental documents 
inadequate and below is a partial list of the reasons why:    
 

1. Five of the EIS alternatives (Nos. 4, 5, 6, 7, and 10) are legally prohibited and should 
never have been studied as “reasonable” alternatives.   

   
2. Three of the EIS alternatives (groundwater withdrawal, water demand management, and 

water returns from Rocky River Basin) were dismissed because not one of them could 
singly meet 2050 needs.  An integrated water supply plan could potentially meet the full 
demand, or significantly reduce the IBT requirement. The EIS failed to consider the 
reasonable combination of these alternatives before concluding that taking 100% of the 
water from Montgomery County citizens was the best alternative. 

 
3. The EIS does not study or calculate the effects of any form of non-potable water 

conservation.  This is a glaring omission.   
 
For example, Union County does not include a non-potable reuse system for the Yadkin 
Basin Service Area as one of the option in the EIS to reduce IBT requirements.  These 
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systems are a proven technology and widely used throughout the United States to provide 
residential and commercial irrigation and industrial water supplies. The EIS discusses the 
fact that the maximum month average daily supply is almost 40% greater than the annual 
average demand and that the higher demands are associated with hot dry months.  The 
EIS also makes the point when discussing the indirect potable reuse option (Alternative 
11, EIS Section 3.3.4.3, page 122) (emphasis added) that the wastewater return flows are 
less than the maximum month average daily demand during the hotter drier months.  This 
indicates that a significant fraction for the IBT requirement is for irrigation.   
 
Furthermore, the demand projections include a 1% annual service area growth rate.  This 
means that between 2013 and 2050, the Yadkin Basin Service Area will increase by 
almost 45%.  This growth provides an opportunity to install a reuse system at the same 
time that the water supply is expanded. 

 
4. Some of the alternatives are discounted by providing general statements that are not 

supported by data or analysis. 
 

For example, the draft determination uses a summary conclusion with the exact language 
as the EIS in dismissing an option without benefit of analysis that could reduce water 
transfer from Lake Tillery by 29% to 35%. 
 

If Alternative 11 were to be used as a means to reduce the net IBT of water 
transfers from Lake Tillery as proposed in Alternative 1, it is estimated that the 
IBT could be reduced by approximately 29% to 35% depending on projection 
year and actual future wastewater flows generated.  However, such benefits 
afforded to water quantity in Lake Tillery may be outweighed by water quality 
and environmental impacts of a new wastewater discharge and associated sanitary 
sewer transmission infrastructure required as part of this alternative. 
 

Draft Certificate, page 15; EIS, Section 3.3.34.6, page 127 (emphasis added). 
 

5. Union County did not study or consider a reservoir within its own basin. 
 

6. The Draft Certificate uses EIS (Section 2.3) population growth projections for the entire 
system and compares it interchangeably with water demand data from the Yadkin Basin 
only, an apple/orange comparison that is misleading and, in itself, impairs the findings. 
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Specifically, the Draft Certificate’s findings of fact on page 3 are incorrect, inconsistent 
with the EIS and are misleading.  The findings are incorrect in that they compare total 
system population, both Catawba and Yadkin River Basins, with a demand figure that is 
based solely on Yadkin River Basin.  In 2013, the population served by Union County 
Water System was 117,271 (see EIS, Table 2-2, page 12).  However, this population 
value includes both the Catawba River Basin (pop. 64,722) and the Yadkin River Basin 
(pop. 52,550). The average day maximum month demand (MMD) was 7.7 mgd only for 
the Yadkin River Basin (see EIS Figure 2-2, column H).  The 2013 system-wide demand, 
which would correspond to the stated population of 117,271, was 16.6 mgd.  Similarly in 
2050, the projected system-wide population is 319,760 and the system-wide demand is 
projected to be 50 mgd (not counting the 2 mgd provided to City of Monroe after 2014), 
not 28.9 mgd (MMD), as quoted in the findings of fact. The 28.9 mgd (MMD) is only for 
the Yadkin River Basin. 

7. When the demand numbers are corrected to match the system-wide population figures, 
the per capita usage will increase by 10.4% by 2050, to be absorbed by Montgomery 
County rather than addressed with conservation measures throughout the system, 
essentially concluding that while Union county seeks to take all of its excess needs from 
Montgomery County it is being 10.4% less efficient in its use of water.  Such conclusion 
underscores the need for a new EIS with conservation measures built into the study from 
the beginning. 

 
Specifically, using the appropriate population and water demand values, the 2013 MMD 
unit demand is 141.6 gallons per capita day (gpcd), and the 2050 MMD unit demand is 
156.4 gpcd. This is a 10.4 percent increase in the unit (i.e., per capita) demand.  This 
suggests that Union County is not incorporating any significant water conservation, such 
as a non-potable reuse system, into their planning process; even though they discuss in 
the findings of fact (page 3, line 8) that increased outdoor water use contributes to this 
increase in the unit demand.   

8. The argument that the unit water demand is largely driven by a demographic shift in the 
county from predominantly rural to suburban residential land use is not supported by data 
in the EIS.  Furthermore, neither the EIS nor the Draft Certificate appear to account for 
reduced agricultural water use. 
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9. Lake Tillery forms a substantial part of the Montgomery County economy, and half of 
the lake lies within the county.  Nonetheless, the EIS does not attempt to study all the 
reasonably foreseeable future detrimental effects to industrial, economic, agricultural, 
private, recreational, and other productive  and beneficial uses of the environment within 
Montgomery County that borders the water source where the withdrawal will occur.  
Accordingly, it is apparent that lack of notice actually resulted in lack of consideration of 
impacts. 

 
V. Notice and Comment on the Draft Certificate is short-circuited by a failure 
to provide means to view the model that was used to evaluate the direct impacts on 
the source basin including Montgomery County. 

 
The basis of all Findings of Fact in the Draft Union County IBT Certificate and the 

supporting EIS are all based on the result of the Computerized Hydro Electric Operations 
Planning Software (CHEOPSTM model). (Draft Certificate, Findings of Fact, paragraph (2), page 
5). This model is designed to evaluate the effects of operational changes and physical 
modifications at multi-development hydroelectric project. The model was originally developed 
to support the Federal Energy Regulatory Commission (FERC) relicensing process for the 
Yadkin-Pee Dee Hydroelectric Project.  However, the model was updated (i.e., modified) in 
2013 for the Union County IBT Environmental Impact Statement. The updated CHEOPSTM 
model was used to evaluate the direct impacts on the source basin resulting from the proposed 
Union County IBT allocation.  In fact, this model forms the basis for most of the conclusions 
reached in the Environmental Impact Statement (EIS) relating to alternatives that involve Lake 
Tillery.  This model is a very important component of the EIS.  Appendix E of the EIS references 
the model results (CD-2) and model reference files (CD-4).  However, the CDs are not on the 
DEQ website. Furthermore, model results and reference files are not adequate for model 
validation; the software is also required. 

As the basis of all the findings, the results of the model and the validation of the model 
by the Commission are critical to the process.  The absence of documentation on the validation 
of the results by the Commission is a significant defect and provides an opportunity to challenge 
the basis of granting the IBT Certificate. In addition, as discussed in a subsequent section of this 
report, the lack of proper notification or participation of Montgomery County as a potentially 
affected stakeholder did not provide for an opportunity to provide additional reasonable 
alternatives and mitigation measures. 




